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I ntroduction

1 This paper explores how the United Nations Economic Commission for Europe (UNECE)
Convention on Access to Information, Public Participation in Decison-making and Access to Justice
in Environmenta Matters (Aarhus Convention) can be used to promote public participetion in
internationa decison-making. The Aarhus Convention requires each Party to “ promote the
gpplication of the principles of this Convention in internationa environmenta decison-making
processes and within the framework of internationa organizations in maiters relating to the
environment.” 1/ The term “forums’” is used in this paper to try to capture the many different types of
organizations and processes reflected here.
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2. Internationa organizations and processes increasingly have the power to impact on nationd
decison-making processes and determine socid and economic policies that have far reeching
environmentd effects. Y et, internationa organizations are often |ess transparent and less open to
public participation than nationa agencies. The UNECE Committee on Environmental Policy
therefore decided that an analysis of public participation practices in internationd forums, and its
potentia problems, should be prepared.2/ This paper provides that analysis, setting out a series of
lessons learned from asurvey of existing rules and practices.

3. The Aarhus Convention grew out of an internationa process to define the concept of public
paticipation in the context of sustainable development. The three principles of the Convention,
broadly stated, are that the public should have access to informetion, aright to participate in the
environmenta decisorntmaking process, and access to justice through an independent review process.
Although the Convention’ s obligations are addressed primarily to the nationd levd, they reflect the
agreement among States, dready at the 1992 Earth Summit, that “[€]nvironmenta issues are best
handled with the participation of al concerned citizens, a the rlevant leve.”3/ In fact, Agenda 21
cdls on the United Nations, internationa finance and development agencies, and intergovernmentd
organizations and forums to promote pubdlic participation. 4/

4. Although the internationd organizations and processes reviewed for this paper a times
gpproach public participation very differently, they al agree on the importance of public input in the
development of their policies, rules, programmes, treaties, and other decison-making processes. For
example, the United Nations has long recognized the benefits of public participation in its activities. The
United Nations Generd Assembly in establishing the United Nations Environment Programme (UNEP)
a the 1972 Stockholm Conference on the Human Environment invited "those non-governmenta
organizations that have an interest in the fidd of the environment to lend therr full support and
collaboration to the United Nations with a view to achieving the largest possible degree of
cooperation."S UNEP recognizes that engaging the public brings many different perspectivesto the
table, that it expands the reach and impact of UNEP gSrategies, and that it asssts UNEP in meeting its
gods at the nationd level.6/ Smilarly, the Organisation for Economic Co-operation and Development
(OECD) has emphasized the benefits of public participation as a sound invesment in better policy-
making and a core dement of good governance that taps new sources of policy-relevant idess,
contributes to public trust in the aganization, and raises the quality of democracy. 7/

5. For this paper, the rules and practices in public participation in a sdection of internationd
forums have been explored. These indude the United Nations Economic Commission for Europe
(UNECE), itsfive environmentd treaties and the UNECE “Environment for Europe’ process, the
United Nations Environment Programme (UNEP), indluding two of its multilateral environmentd
agreements (the Convention on Biologica Diversity and the Convention on Internationa Trade in
Endangered Species of Wild Fauna and Hora); the European Commission (EC); the Organisation for
Economic Co-operation and Deve opment (OECD); the Commission on Environmenta Cooperation
of North America (CEC); the United Nations Economic and Socid Council (ECOSOC); the United
Nations Commisson on Sustainable Deve opment (CSD); the World Trade Organization (WTO); and
two European regiona forums, the Internationad Commission for the Protection of the Rhine and the
Bdtic Marine Environment Protection Commisson (Helsnki Commission).
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6. This paper is designed to try to find principles that are both in accordance with the Aarhus
Convention and which make sense from the perspective of the differing needs of internationa forums
(different from the retiona governments as envisoned in the Aarhus Convention itsdlf). This report
is nat about evauating compliance with the Aarhus Convention.

7. This paper takes the principles for public participation agreed upon under the Aarhus
Convention and examines them in the light of the rules and practices of various internationa forums
and develops lessons learned from these rules and practices. These lessons reflect the best practices of
the reviewed organizations, as well as the agpects of public participation that could be improved, as
seen through omissions or bad practices of these organizations. The purpose of this document isto try
to look beyond those differences to common eements of good practices for public participation.

8. The organizations reviewed for this study represent awide range of mandates and work with
their member countriesin different ways: the purpose of the addendum (English only) isto reflect
this as much as possible.

9. Each of the reviewed organizations has a different mandate and decision-making process. For
example, the European Union, unlike other internationa organizations, is a regiond economic
integration organization with a certain amount of sovereignty. The European Union has signed the
Aarhus Convention and when it ratifies the Convention, the Convention will gpply tothe EU asa
public authority.§ UNECE and UNEP provide a negotiating forum for multilateral environmental
agreements, in addition to setting regiond and internationa environmentd policy. OECD isaforum

of member countries that develop common policy positions based on consensus. CEC isan
internationa organization crested to address regiond environmenta concernsin North America, hep
prevent potentia trade and environment conflicts, and promote the effective enforcement of
environmenta law.9/ The World Trade Organization is not only aforum for the negotiation of trade
agreements, but dso has an important dispute settlement function. ECOSOC coordinates and
monitors dl United Nations operationsin the field of economic and sodid work, induding

environment, while CSD was established to continue the work to promote environmentaly

sugtainable devel opment started at the 1992 United Nations Conference on Environment and
Devedopment. Various European regiond forums exist to manage shared natura resources. However,
even congdering these differences, some common principles and lessons for improving public
participation can be drawn from each of them.

10. This document tries to bring together trends and generd practices and omissions concerning
environmenta access to information, public participation and accessto judtice in internaiond
forums, drawing from the organizations and processes surveyed in the addendum.
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11. Accessto information tends to occur on an ad hoc basisin practice with few clear rules and
procedures in many internationd forums. Most forums surveyed in this report do not digtinguish
between access to information generally and access to environmenta informetion. Internationd
forumstend to provide public access to find documents through their web Sites. Few have a written
policy or dear guiddines on how staff and members of the public are to process such requests. The
lessons that can be drawn from this survey concern the public right to accessinformation, the need
for aconggtent process, the importance of access for al members of the public, accessto al relevant
information, a transparent information system, timeliness, low cost and accessible form, and reasoned
grounds and clear process for refusd.

12, Public participation in environmenta decison-making aso tends to be on an ad hoc basis
with few dear rules and procedures in many internationa forums. Mot of the internationd forums
surveyed in this report do not digtinguish between public participation generdly and public
participation in environmentaly related activities. In generd, most forums provide rulesfor the
accreditation of NGOs for participation as observer a meetings, but do not have clear rules
concerning commenting within decisontmeaking processes such as drafting decisons or policies.
Many forums do alow and encourage public participation in various working groups or task forces,
but thisis mogly Ieft to the discretion of the governing bodies in question. The lessons that can be
drawn from this survey concern the need to further facilitate public participation, the need for clear
procedures, the importance of ensuring that al members of the public can participate, an accessible
accreditation process, opening of dl decisontmaking processesto someleve of public participation,
timeliness, ensuring awide variety of mechanismsfor public participation, and provison of some
financid assgtance to members of the public to participate.

13. Public access to judtice is rare in internationd forums. “Accessto justice’ is here defined very
broadly to include ingtances where citizens are able to request an investigation or participatein

exiging dispute settlement mechanisms. In generd, even where mechaniams exist in theory it tendsto
be difficult for citizens or NGOs to access judtice in the context of an internationa forum and when
they do the remedy often is an investigation rather than enforcement, a change of policy, or an order
for an action. The lessons that can be drawn from this survey concern the importance of public access
to some type of review process, the need for fair, open and trangparent proceedings, broad
interpretation of standing, review of access to information and public participation, review of
internationa organization rules and review of nationd rules.

14. The*lessonslearned” in thisreport build both on the Aarhus principles, the rules and practice
of internationa organizations, and the differences between internationd organizetions and nationd
governments (to which the Aarhus Convention was directed). The purpose isto satisfy the spirit of
the Aarhus Convention in the context of internationa forums: this means that the wording will not
necessarily be exactly the samein each case.
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l. ACCESSTO INFORMATION

15. The Aarhus Convention requires each Party to guarantee the right of accessto information in
environmenta matters. Article 4 sets out aframework through which the public can gain accessto
environmentd information from public athorities. Once amember of the public has requested
information, the Convention establishes criteria and procedures for providing or refusing information.
Under the Convention, dl persons have the right of access to information.

16. Mot of the international forums surveyed for this paper have access to information practices
thet apply to any information — not jugt information in environmental matters. All forums surveyed

for this paper provide public access to certain documents through their web sites and ypon request
and many have rules concerning classfication and declassfication of information. However, few
have awritten policy or dear guidelines on how gtaff and members of the public are to process such
requests.

General principles

17. The Aarhus Convention establishes the right to information for members of the public.
Increasingly, internationd organizetions are devel oping access to information policies that assume
that information should be publicly ble unless criteriaare met to show that theinformation
needs to be kept confidentia. For example, the WTO information rule makes al officia documents
unrestricted with certain exemption criteria and a process for derestriction. 19 The OECD accessto
information policy makes dl OECD documents publidly accessible unless specificdly designated as
dasdfied for officid use or as confidentia. 11/ EU citizens, residents and people with offices
registered in the EU have the right to access the documents of EU indtitutions. There are certain
retrictions and cases where the right to access documents will not be granted, but these restrictions
are defined and some can be baanced againg the public interest in public accessto the

information. 12/

Lesson Learned: Public accessto information increasingly is viewed asaright and
internationd forums benefit from making the information that they hold publicly accessble
unlessit falswithin explicitly deinested grounds for refusdl.

18. Very few internationa organizations have dear dandards for providing public accessto
information. Although they encourage such palicies at the nationd level, many organizations provide
mogt of their documents on their web Ste or on request with limited guidance thet primarily covers
which documents are accessible and who can access them. This can make public access more difficult
in those cases where documents may fdl into a“grey” area, such as preparatory or background
documents used in decison-making processes. It dso makes access difficult in Stuaions where
documents are not available through the web site, where members of the public do not have accessto
eectronic information, or where the document has been dassfied as not being for public digtribution.
Internationa forums seem to be acknowledging thet providing clear sandards improves accessto
information.
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For example, the UNEP draft strategy on civil society engagement in the work of UNEP recognizes
the need to provide “much more effective’ mechanisms for upholding the principles of accessto
information. 13/ In addiition, the new EU access to information regulation sets out aclear process that
both members of the public and EU gtaff can understand.14/ The dearly stated process also provides
grounds for gpped if information iswrongly denied. 15/

Lesson Learned; The public would have more congstent and reliable access to informetion if
internationa forums developed a dear st of procedures for members of the public to request
informetion.

Defining who has access

19. In most cases, international forums seem to assume that the more people who have accessto
their information, the better for public awareness and public participation. Internationa organizations
tend to place mogt find documents and any preparatory documents rdevant to acdl for comments on
their web stes. This means that these documents will be accessible to any member of the public who
can access the web gte, or, in the case of the United Nations, access to an information depoditary. For
example, the United Nations tries to designate mast of its documents as “ generd didribution
documents’ and make them accessible through is web Ste and through depositaries around the

world. 16/

Lesson Learned: Under best practices, any naturd or legd person would be able to request
and recaive publicly accessible information, without regard to ditizenship, nationdity or
domicile and without having to prove alegd or other interet.

Scope of information

20.  Thecurrent public access to information policies of internationa organizations tend not to be
limited to any one particular sector, such as the environment. This supports the broad definition of the
Aarhus Convention, where “environmenta information” includes the Sate of the eements of the
environment, factors that affect the environment, decison-making processes, and the sate of human
hedth and safety. Internationa organizations seem to redize that members of the public wish to have
access to dl types of information. In addition, as environment is a sector that isimpacted by every
other socid, economic and inditutional decison, internationa organizations have come to recognize
that environmenta citizen organizations will be interested both in environmenta decisonsand in
decisions that impact on the environment. For example, before the attempted development of a
multilatera agreement on investment, OECD did not redize how much interest this type of
agreement would raise among environmenta citizen organizations and did not provide accessto
drafts under discusson. The widespread reaction and cries for opennessthat this secrecy caused
prompted OECD to handle access to documentsin the drafting process for the Guiddines for
Multinationa Enterprise with much more openness 17/
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Lesson Learned: Internationd forums would benefit from providing public accessto
information thet is relevant for decidon-making that impacts on the environment. In practice,
this could indude information on agriculture, transport, infrastructure, finance, trade and other
areas relating to environmenta protection and environmentally sustainable development.

21.  Another aspect of the scope of information concerns which types of documents are accessible,
especidly given the many types of decison-making processesin which internationd forums are
involved. For example, the OECD web Ste contains information relating to al the OECD work aress,
induding decisions, decision-recommendations, declarations, guiddines and reports. 18/ One difficult
issue iswhether or not draft and preparatory documents should be publicly accessble. The trend
among internationa forums seemsto be to make draft and background documents ble when
thisis necessary for the public to be able to make informed comments during a decison-making
process. 19/ For example, CEC posts most documents, including decisions, reports, drafts for

comment and medting minutes, on its web site.20/

Lesson Learned: “Publicly accessble information” could be interpreted broadly to include dl
relevant final documents, draft documents, background data and andyses, studies, raw data,
organizationd informetion, information concerning the decisorqmeaking processes, and
information concerning the contact points and timing for decisons.

22. Some internationa organizations have deveoped specid registers or databases for
environmenta data, induding information to facilitate the implementation of multilaterd agreements.
For example, the Cartegena Protocol on Biosafety is establishing a Biosafety Clearing House to
fadilitate the exchange of information concerning living modified organisms.2Y/ Under the UNECE
Convention on Long-range Transboundary Air Pallution, the emissions programme, EMEP, houses a
database containing aggregated information on long-range transboundary air pollutant emissonsin
the UNECE region.22

Lesson Learned: International forums can provide a useful service by providing asingle,

compiled source or register for public access to environmenta datawhen these data are
collected under the forum' s substantive mandate.

23 Also rdlevant to scopeis the question of when and how dassified documents become publicly
accessble. Severd internationa forums have established automatic declassfication sysems with

clear time frames. For example, under the 2002 WTO derestriction rules, when a member submitsa
document as redtricted, the document will be automatically derestricted after itsfirst consderation by
the relevant body or 60 days after the date of circulation - whichever is earlier.23/ If the member
wishes to avoid deredtriction at this point, it must make a specid request every 30 days for a further

30 days of redtricted status for the document. This same process gpplies to documents prepared by the
Secretariat at the request of amember - with the exception that secretariat documents can reman
restricted only through the first 30-day period, after that deredtriction is autométic.
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Under the OECD classification rules, unless amember objects, after three years, dassfied documents
are automaticaly downgraded to aleve of greater accesshility, so thet within amaximum of six

years, dl OECD documents, except for those about which an explicit decison has been made, are
publicly accessible. 24/ After aperiod of ten years, dl OECD documents become publicly accessble
no matter what their status.

Lesson Learned: Accessto information is promoted when classfied documents have a set
lifetime, such as 30 days, attached to their classfication, after which they are automaticaly
declassfied, unless a specific decison concerning that documert is made.

24, The scope of informeation often includes the provision of natice of events, of the avallability of
information or of opportunities for public participation. Many internationd organizations do provide
notice to the public through pogtings on their web Stes and through mailings to identified lists of
interested members of the public. For example, CEC gives notice to interested members of the public
and NGOs when their comments are requested and pogts the background information, cdl for
commentsand process for commenting on its web ste25/ In the case of public meatings, CEC must
provide natice to the public through letters and posting on its website no less than 30 days before the

mesting.26/

Lesson Learned: Internationa forums benefit from public input when they provide timely
public notice of opportunities for public participation in decisortmaking and provide public
notice of the availability of information for the public, such as drafts for comments, find
documents, decisions and reports.

Trangparency of information system

25. As an increasing amount of information from internationd organizations becomes publicly
accessble, difficulties can arise in finding documents, even when they are dassified as publicly
accessible. In addition, most internationa forums are trying to establish clear syssems on their web
Stesto fadilitate the use of their information systems. For example, UNEP has established severa
information networks and monitoring sysems with public informeation accessble through the UNEP
web gte. These information sources include: the Globa Resource Information Database (GRID); the
Internationa Register of Potentidly Toxic ChemicasZ7/ aninventory of information sources on
chemicas; and UNEP.net, 28/ a web-based interactive catal ogue and multifaceted porta that offers
access to environmentaly relevant geographic, textud and pictorid information. EU maintains a
register of Commission documents on its web Ste to assst the public in finding documents by
providing a reference number, title, date and responsible department.29/ The regigter linksto the main
sources of EU documentsin eectronic form. CEC maintains aregister of al the information provided
in the ditizen submission process with atimetable and links to each document. 30/

Lesson Learned: Internationa forums benefit from a transparent information system, eg.
when they specify the type and scope of the information available and the basic terms and
conditions under which it is made available and the process by which it can be obtained, and
when they establish and maintain registers and designate information officers.
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Timing

26. Clear timelines give both the public and the saff a schedule upon which they can rey. They
aso provide the public with a standard that mekes review of the lack of aresponse to arequest easier.
Beyond the fact that much information is accessible immediately through their web sites, many
internationd organizations do not have policies about answering public requests for information and
have not designated clear timdines for responding to requests and providing the informetion.

However, where timelines are specified, they tend to favour rgpid response. For example, in the EU,
the rdevant officia must inform the gpplicant within 15 working days if the gpplication has been
granted or if theintention isto refuse access. 3/ In other organizations, the unwritten policy isto try
to answer requedts for information as soon as possible. For example, OECD tries to respond to e-mall
requests for information within 24 working hours32/

Lesson Learned: Public accessbility is best served when internationa forums answer public
requests for information as soon as possible with dear timelines for response and provision of
the information specified in their guiddines and rules, such as @ the latest one month with the
possihility of extending with judification to two months. In particular, internationd forums
benefit from ensuring thet timelines for providing information are connected to the public
participation process o that the public receives information with sufficient time to provide
input into the process.

Cogsand form of information

27. Increesingly, information is available in both dectronic and pgper form. Mogt internationd
organiztions do not have explicit policies about providing information in the form requested.
However, in practice internationa organizations tend to provide eectronic documents through their
web Sites and send paper documents by post upon request. Some even provide fadlities for on-gte
conaultation of documents. For example, the United Nations provides documents both dectronicaly
through itsweb ste and in paper form through depositary libraries throughout the world. The EU
dlows the public to access information through onrthe-gpot consultation, receiving acopy or by
eectronic means. 33/

Lesson Learned: Public accessis best served by ensuring that informetion is availabdle in the
form requested (assuming this aready exists) whether through on-the-gpot consultation,

receiving a paper copy or by eectronic means.

28. Mog of the internationd organizetions do not have explicit policies about charging members
of the public for paper copies of documents— other than those on a publications ligt with a cost
aready associated with them. Information requested by members of the public tends to be sent at no
charge, dthough some organizations provide for a charge to cover codsin certain cases. For
example, under EU rules, consultation, smal copies and direct eectronic access shdl be free of
charge. Other cogts shdl not exceed red cogts of producing and sending the copy.
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Lesson Learned: Public accessis best served by ensuring that information is available a no
charge or, a mog, at areasonable charge (for example one that reflects only the cogts of
reproduction and dissemingtion).

Grounds and process for refusal and review

29. All internationd inditutions have some criteria for withholding certain information, usualy
because of the request of a member State, a determination of legitimate commercia confidentidity
and the confidentidity of persond information. Along with the trend to make more information
publicly accessble, internationd organizations are more often balancing the public interest in
disclosure againgt the public interest in secrecy and requiring that an affirmative decison be mede if
information is to remain secret. For example, OECD can prohibit or limit public accessto certain
documents for atime by designating them as “ dassified for officid use” or as “confidential.” 34/
“Classfied for officid usg” meansthat the information should not be communicated except for
officid purposes. “Confidentid” means that the unauthorized disclosure would serioudy prejudice
the interest of OECD or any of its member countries.

30. The EU regtrictions on public access to information are related to public security, defence and
military matters, internationd relations, financid, monetary or economic policies, individud privacy,
commerciad interests, court proceedings and legd advice, and inspections, investigations and
audits. 35/ They are determined in a balancing test with the public interest in disclosure where
posshle.

Lessons Learned: It isusgful to have clear terms for refusing requests for information.
Perhaps most rdlevant for internationa organizations would be exemptions such as (8) when
the State or company requests confidentidity on the basis that release would affect nationd
security or commercid confidentidity; or (b) when release o the information would thresten
individua privacy. The grounds for refusal are best interpreted in arestrictive way with the
public interest served by disclosure weighed againg the interests of non-disclosurein each
case.

31 Therefud to grant public accessto information islikely to be apoint of contention between
members of the public and an internationa organization. The clearer the process for granting refusa
is, the eesier it isto review such Stuations to ensure fair and equitable resolution of any disputes. For
example, in the EU, the rdlevant officid must inform the gpplicant within 15 working days if the
gpplication has been granted or if the intention isto refuse access36/ In the latter case or if thereis
no answer within the given time frame, the gpplicant has 15 working days to apply to the Secretary-
Generd of the Commission for review of the intention to refuse access or the lack of response. EU
inditutions have to publish an annud report that includes the number of cases where accessto
documents was refused, the reasons for refusing access and the number of sengtive documents not
contained in the register.37/
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Lessons Learned: It isaso useful to have clear rules and time frames regulating refusds to
provide public access to information. Lack of a response to an information request can be
consdered arefusd for these purposes. Reasons for arefusal to comply with arequest for
information can best be gtated in writing. Where only part of the information requested falls
within one of the exempt categories, the remainder of the information can be separated out
and supplied to the person making the request.

Those internationa forums with processes in place for reviewing adminidrative decisons

have a0 built in the cgpacity to review citizen complaints about lack of access to informeation. For
example, the public has the resource of the European Ombudsman for review of cases where the
indtitutions of the European Union have denied public access to information. 33/

Lesson Learned: Public access is strengthened when internationa forums ensure that a person
who congdersthat hisor her request for information has been wrongfully refused or ignored,

or has been inadequately answered by the internationd forum, or overcharged, may seek
judidd, non-judicid or adminidrative review.

[Box: Aarhus Convention access to information standards

Information is accessble unless it fals within one of the grounds for refusd.

No showing of interest is required from members of the public.

Information should be provided in the form requested.

Responses to requests should be made within one month.

Denids of requests for information shal be in writing and state the grounds for refusdl.
Grounds for refusal are to be narrowly construed, balancing the interest to be protected against
the public interest.

Public authorities should redact confidential portions out of documents and disclose non-
confidentid portions, where this can be done without prgjudicing the confidentia information.
Copies of the actua document will be provided when requested.

In generd, information should be free of charge, but reasonable charges may be made for
supplying information, subject to an established schedule.

Public authorities must collect and disseminate environmental information.

The public mugt be informed of their opportunities to participate in decison-making
processes.]
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. PUBLIC PARTICIPATION

33. The Aarhus Convention establishes procedures for public participation in decisonson
specific activities induding natification of the public, time frames for public participation procedures
and taking account of the public participation outcome. The Convention aso establishes requirements
concerning public participation in plans, programmes, and preparation of law and rules.

34. All of the internationa forums surveyed for this paper provide someleve of public
participation. However, most do not have awritten policy or dear guiddines concerning how staff
and members of the public are to handle public participation on a conggent bass.

General principles

35. Over the padt ten years, internationa forums have alowed the public greater accessto ther
decison-making processes— dthough dill in afarly ad hoc manner. All the internationd forums
surveyed for this paper have some level of public participation and acknowledge the importance of
public input to their processes. For example, OECD recognizes that public participation improves
policy-meking and is a core dement of good international governance.39 According to OECD,
public participation dlows internationd forums to tap new sources of policy-relevant idess,
information and resources when making decisons. It aso contributes to building public trust in
government and internationa organizations.

Lesson Learned: Internationd forums benefit from facilitating public participation in
decisorHmeaking.

Defining who can participate

36. In generd, internationd forums distinguish between who can participate through providing
written comments on draft cocuments and positions, who can participate in meetings as observers and
who can participate in an inditutiondized way through membership in advisory boards and other
bodies.

37. Internationd forums tend to accept written public input from anyone who isinterested enough
to prepare comments40/ For example, CEC, CSD and the UNECE “ Environment for Europe”
process post drafts for comments and the commenting process on the Internet for anyone to use4Y/

38. OECD placed on its web Site successive drafts for public comment of the Guiddinesfor
Multinational Enterprises and encouraged any interested civil society organizations to comment.42/

Lesson Learned: In generd, public participation is best served when any naturd or legd
person may participate in the decison-making processes of internationa forums, without
regard to citizenship, nationdity or domicile and without having to prove alegd or other
interest.
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39. Many of the internationa forums surveyed did put specific limits on who could participate in
medtings and stakeholder consultations and diaogues, through some type of accreditation or
stakeholder sdlection process. For example, ECOSOC requires that to qualify for genera consultative
gatus in United Nations conferences, an organization must demondirate thet (a) it has substantive and
continued contributions to make to United Nations objectives; (b) it isdosdy involved in the
economic and socid life of the people in the areas it represents; and () its membership is broadly
representative of major segments of society in alarge number of countries 43 Specific United
Nations conferences often have developed their own accreditation processes aswell to ensure that
NGOs have good access. For example, the 2002 Internationa Conference on Financing for
Deveopment extended its accreditation process amost up to the opening of the Conference to ensure
thet dl interested NGOs could participate. 44/

Lesson Learned: Public accreditation or stakeholder selection for specific meetings serve the
purpose of public involvement best when they are fair, accessible and open aslong as possible
to newcomers, with clear sdection criteria, including for example criteria such as fidd of
expertise, representation, democratic structure and accountability, and geographic
representation.

40. Many internationd forums have a higtory of organizing representatives from specific groups,
such as business, labour and academiato provide input in their activities. However, the types of
specia advisory groups and task forces that often result from these efforts usudly do not represent
the broader spectrum of public interest organizations. Internationa forums seem to be moving
towards baancing these types of pecid advisory groups with broader public participation, and in
some cases with advisory groups that dso include representatives of public interest organizations or
coditions. For example, for many years, OECD has had formd relaions with business and labour
organizations through the Business and Industry Advisory Committee (BIAC) and through the Trade
Union Advisory Committee (TUAC), both of which participatein dl of its activities through bureau
and informa consultations. During the past decade, OECD has Sarted to interact more with other
parts of civil society that are ableto paticipate in itswork mainly through informd activities
including consultations, conferences, seminars and workshops45 Some international forums have
established advisory groups thet include representatives from public interest organizetions. For
example, the Joint Public Advisory Committee (JPAC) is a public, non-governmenta group thet
advises the CEC Council in its deliberations and the secretariat in its planning and activities46 JPAC
members include representatives from North American environmentd citizen organizations.

Lesson Learned; Internationa forums benefit from the widest input when they give public
interest organizations at least the same standing and participation rightsin decison-making
processes as those enjoyed by business organizations.
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Types of decision-making processes

41. The decisons (in the broadest sense) made by internationa forums can have a subgtantia
impact on locd communities and members of the public. Even the most generd policy-making
exercise can benefit from public input. Many internationa forums have recognized this and have
opened their full range of decisonmaking processes to public participation. For example, UNECE
involves the public in developing its themes and decisons for its periodic “Environment for Europe’
minigterid meetings and in the negotiation and implementation of its environmenta conventions.
UNEP has held civil soaiety consultations on the role of civil soaiety within UNEP 47/ and
concerning internationa environmental governance.48/ OECD involves the pubdlic in the development
of guidelines and in advancing discussons in various public policy areas 49 CEC involves the public
in the formulation of policies and directives, the preparation of programmes, the devel opment of
projects ardl comparative studies among its three member countries.50/ CSD involves the public in
deveoping the themes and decisions for its annua mestings.

Lesson Learned: Dedison-making processes in internationd forums, indluding the
formulation of rules, plans, programmes, policies and projects, the negotiation and
implementation of conventions, and the preparation of internationa conferences, will benefit
from public participation and should facilitete and incorporate public input in atimely
fashion.

Timing

42.  Asinternaiond forums develop more forma processes for public input, they tend to pay
atention to the timing of the public participation. Some of the internationa forums surveyed for this
paper tried to provide an opportunity for the public to comment early in the decision-making process
— dthough often only as early as prdiminary drafts were available as opposed to the Sage in which
the scope of the decison is determined. Still, someinternationd forums provide examples of early
public involvement. For example, public participation garted early in the UNECE development and
negotiation of the Aarhus Convention. Through the “Environment for Europe’ process, members of
the public had dready been involved in the drafting of the UNECE guiddines for public participation
prior to the 1995 Conference in Sofia5L/ They then continued in developing the framework and
participating in the negoatiation of the Convention that was ultimately signed at the 1998 Conference
in Aarhus, Denmark. Public participation was sarted fairly early in the development of the OECD
Guiddines for Multinationa Enterprises with civil society membersfirg participating in 1998 and
being present a each negotiating session until the Guidelines were completed in 2000.52

Lesson Learned: Conaultations are most ussful when they take place early in the decison
making process, a a Sage when options are till open and effective public influence can be
exerted.
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43. Once comments have been requested, internationd forums are learning thet they receive better
comments when they provide sufficient time for members of the public to review the draft documents
and give their comments before the find decison is made. For example, an EU Green Peper
concerning greenhouse gas emissions trading distributed in March 2000 requested comments by
September 2000.53/

Lesson Learned: Consultations are most useful when the public receives areasonable timeiin
which to prepare comments and when the timing of the opportunity to participateis
harmonized with public access to the relevant documents in order to fadilitate informed public
participation.

Public participation mechanisms

44, There are many different ways in which internationa forums do and can involve the public in
their decison-making. Internationa forums tend to experiment with arange of different public
participation mechanisms. Aslong as the basic gods and principles of public participation such as
described above are met, these mechaniams can improve overdl public involvement in international
forums. For example, granting consultative status to NGOs in meetings (e.g. ECOSOC, UNEP), usng
NGO advisory committees (eg. CEC’ s JPAC), hosting NGO forums and didogues (e.g. UNEP,
OECD, CSD, WTO), and posting cdls for public comment (eg. CEC, BJ, UNECE) are dl vdid
ways to involve the public and the more of these mechaniams an internationa organization uses, the
more effective will be its public involvement.

Lesson Learned: A variety of forms of effective public participation exigt, for exanmple
conaultative status, NGO advisory committee, NGO forums and didogues, generd cdlsfor
comment.

45, Many internationd forums hold forma governing meetings to which they grant NGOs limited
access and participation rights. For ingtance, ECOSOC accreditation enables an NGO to participate in
maost United Nations conferences and meetings with, for example, the right to propose agenda items,
the right to designate representatives as obsarversin the meetings, the right to submit written
statements and the right to make oral statements during the meeting. 54/

Lesson Learned: Internationa forums governing and other forma meetings aso benefit from
public participation, especidly when they establish rules concerning inter diatheright to
propose items for the agenda, speek at meetings and circulate written statements.

46. To ensure the continued credibility of any public participation mechanisms, internationa
forums need to provide the public with a reasoned decision that shows how the public input was taken
into account. For example, CEC has established a process to try to ensure public accountability of the
public participation process through: (a) dear objectives for public participation set in advance of
mestings; (b) publicly accessible information on next steps and decisons reevant to the areas under
discussion; (€) public information concerning how and when public comments will be consdered;

and (d) evauation of the effectiveness of the public meetings.55/
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Lesson Learned: The public is able to assessitsimpact on a process and is therefore more
likely to continue to provide congructive input when public participation mechanisms
culminate in reasoned decisons that clearly take account of the public comments.

Providing assistance

47. Public participation often costs money that public interest organizations, including
environmenta citizen organizations, do not possess. Some internationa forums recognize this and
provide financia assstance to some participating public interest organization representatives. For
example, CEC sometimes provides financid travel assistance to public participants in its megtings
and processes, as does UNECE.

48. Often only afew public interest organization representatives are able to participate in
mestings or decidon-making processes. In these cases, the best citizen input will come from those
representatives who participate on behdf of a codition of other organizations and members of the
public with whom they have consulted extensively. This codition-building and coordination aso

takes resources that public interest groups often do not possess. At times, a codition exigts to ensure
the coordinetion of the participation, such as the Climate Action Network. But at other times, the best
practice would demand creating or strengthening a codition for a specific internationa process. For
example, the governmentsinvolved in the negatiation of the Aarhus Convention provided financid
asssance to srengthen the European ECO Forum cadition of environmentd citizen organizations
from across the UNECE region. This, in turn, was one of the reasons that ECO Forum participation
was S0 well informed, congtructive and representative of the ideas, opinions and experiences of
environmentd citizens organizations from the entire UNECE region.

Lesson Learned: To ensure widespread and economicaly diverse participation, internetiona
forums can provide public interest organizations with financia assstance to participatein
their processes and to organize informed codition responses to specific issues.

[Box: Aarhus Convention public participation sandards

Provide opportunities for the public to comment and give input into decison-making,
including decisons concerning specific activities, plans, programmes, laws and rules.
Conduct public participation early in decisons.

Establish reasonable time frames for phases of public participation.

Egablish dear procedures for public participation.

Authorities should take account of the public’'s comments.

Authorities should provide the public with a reasoned find decison.]
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1. ACCESSTO JUSTICE

49, Accessto judiceis an emerging concept in the context of public participetion in internationd
forums. The Aarhus Convention provides for public accessto judtice at the nationd leve to redress
violations of the access to information and public participation standards and to enforce
environmenta law. In the context of the Aarhus Convention, access to justice can be interpreted
broadly to include review processes that result in investigations or factud determinationsin addition

to those that result in traditiond legal remedies. This broader interpretation has been used in

gathering examples of practices for this chapter, asit goes wel beyond access to courts for members
of the public.

General principles

50.  Themog important dements for access to justice, whether a the nationd or internationa
leved, are that the public has access to impartid and independent adminidrative review or judicid
proceedings and that these proceedings are fair, open, trangparent and equitable. Of the internationa
forums surveyed, three had some type of public access to jugtice mechanism for review and
establishment of afactud record. Thisisfound in the office of the European Ombudsman, the OECD
Guiddinesfor Multinationd Enterprises public complaint mechanism, and the CEC citizen complaint
submission process. Only oneindtitution, EC, provided citizens with some level of accessto judicid
proceedings — through the EC complaints process and through limited citizen access to the European
Court of Justice and the European Court of First Instance.

Lesson Learned: Internationd forums can benefit from public access to judtice both to ensure
accountability of their own rules and as an additiond resource in monitoring implementation

of their environmenta rules. In order to provide accessto judtice, internationa forums can
enaure that the public has access to impartid and independent adminigtrative review, and
quasi-judicid and judicid proceadings. Suitable legd guarantees can include that proceedings
arefair, open, transparent and equitable.

Defining who has sanding

51 Standing defines who can ask for an adminidrative review, afactud investigation, or
undertake judicid proceedings. The best practices interpret “standing” very broadly. In the European
Union, anyone may lodge a complaint with the Commisson againg a member State about any
measure or practice which they congder incompetible with a provison or principle of Community
law.56' As of 2000, the process has become more accessible with the publication of the EU Code of
Good Administrative Behaviour that governs EU aff rlations with the public.57/ In the EU, anyone
can make a complaint to the European Ombudsman for accessto justice in cases where the
inditutions of the European Union have acted wrongly or denied rights such as access to information
incorrectly.58/ In OECD, dong with business and labour, civil society organizations have the
possihility of rasing ingtances of aleged breaches of the Guiddines recommendetions before
rdevant follow-up ingtitutions5Y/
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In CEC, the “citizen submissons on enforcement matters’ mechanism alows any member of the
public in North Americato submit daimsto it dleging that amember country government isfailing
to enforce its environmenta laws effectively. 60/

Lesson Learned: Internationa forums can best interpret the concept of “standing” broadly in
proceedings involving environmentd issues

I ssues open for review

52. Members of the public tend to be able to ask for reviewsin two different types of stuations
review of violaions of the international forums own rules, especidly adminigrative processes
regarding access to information and public participation; and internationd review of violaions of or
lack of enforcement of nationd laws. For example, in the EU, access to justice procedures can be
divided into two main types: (a) procedures that are available at the Community leve to chdlenge
decisons or acts taken by member States; and (b) procedures thet are avallable a the Community
level to challenge decisions or acts taken by the European Union indtitutions6l/ see paragraphs 31-32
above. The 2000 OECD Guiddines for Multinationa Enterprises dlow members of the public to
dlege breaches of the Guiddines recommendations before designated follow-up indtitutions,62/
Under article 14 of the North American Agreement on Environmenta Cooperation, the CEC citizen
submissons mechanism alows the public to submit damsto it dleging that amember country
government is failing to enforce its environmental laws effectively. 63/

Lesson Learned: When internationa forums establish procedures for members of the public
to request reviews, this can indlude: (a) any act or omission in the provision of information or
the process of public participation; (b) any act or omisson in following their own rulesand
dandards; or (c) acts or omissons placed within their specid jurisdiction for review (eg. in
some cases nationd environmentd laws).

[Box: Aarhus Convention access to justice standards

Accessto judice avalable for any person within the limits of the Convention means access to
judicid or other independent and impartia review in an expeditious and affordable manner.
Review of the handling of information requests

Review of the handling of public participation.

Review of acts and omissons of persons or public authorities concerning netiond law relating
to the environment.

Minimum standards, induding adequate and effective remedies, fairness, equiity, timeliness
and reasonable codt.

Decisonsin writing and publicly accessble.

Appropriate assstance mechanisms to remove or reduce financia and other barriers to access
to justice]
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